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PUBLIC TRANSIT DISTRICT AMENDMENTS

2017 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Karen Mayne

House Sponsor:

LONG TITLE
General Description:

This bill modifies provisions relating to public transit districts.
Highlighted Provisions:

This bill:

» prohibits a public transit district from spending public funds or contracting with a
third party to restrict employee rights;

» eliminates an appeal to the chief administrative officer if the appeal is of a public
transit district's denial of a record request;

» requires the state records committee to give precedence to an appeal from a public
transit district's denial of a record request;

» requires de novo review by the state records committee of an appeal from a public
transit district's denial of a record request and establishes a standard of review for
deciding the appeal;

» requires the state records committee to award a reasonable attorney fee and costs to
a successful appellant who appeals a public transit district's denial of a record
request;

» modifies the basis upon which a court reviews a records committee order and
establishes a standard of review for a records committee order that does not uphold
a public transit district's access denial;

» eliminates a public transit district's authority to adopt an ordinance or policy relating
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to public transit district records and makes public transit districts subject to the state code; and
» eliminates a public transit district's authority to establish its own appeals process
relating to record requests.
Money Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
17B-2a-813, as last amended by Laws of Utah 2013, Chapter 448
63G-2-103, as last amended by Laws of Utah 2015, Chapter 265
63G-2-400.5, as enacted by Laws of Utah 2015, Chapter 335
63G-2-401, as last amended by Laws of Utah 2015, Chapter 335
63G-2-403, as last amended by Laws of Utah 2015, Chapter 335
63G-2-404, as last amended by Laws of Utah 2015, Chapter 335
63G-2-701, as last amended by Laws of Utah 2015, Chapter 335

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 17B-2a-813 is amended to read:

17B-2a-813. Rights, benefits, and protective conditions for employees of a public
transit district -- Strike prohibited -- Employees of an acquired transit system.

(1) The rights, benefits, and other employee protective conditions and remedies of
Section 13(c) of the Urban Mass Transportation Act of 1964, 49 U.S.C. Sec. 5333(b), as
determined by the Secretary of Labor, apply to a public transit district's establishment and
operation of a public transit service or system.

(2) (a) Employees of a public transit system established and operated by a public transit
district have the right to:

(1) self-organization;

(i1) form, join, or assist labor organizations; and

(i11) bargain collectively through representatives of their own choosing.

(b) Employees of a public transit district and labor organizations may not join in a
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strike against the public transit system operated by the public transit district.

(c) Each public transit district shall:

(1) recognize and bargain exclusively with any labor organization representing a
majority of the district's employees in an appropriate unit with respect to wages, salaries, hours,
working conditions, and welfare, pension, and retirement provisions; and

(i1) upon reaching agreement with the labor organization, enter into and execute a
written contract incorporating the agreement.

(3) If a public transit district acquires an existing public transit system:

(a) all employees of the acquired system who are necessary for the operation of the
acquired system, except executive and administrative officers and employees, shall be:

(1) transferred to and appointed employees of the acquiring public transit district; and

(i1) given sick leave, seniority, vacation, and pension or retirement credits in
accordance with the acquired system's records;

(b) members and beneficiaries of a pension or retirement plan or other program of
benefits that the acquired system has established shall continue to have rights, privileges,
benefits, obligations, and status with respect to that established plan or program; and

(c) the public transit district may establish, amend, or modify, by agreement with
employees or their authorized representatives, the terms, conditions, and provisions of a
pension or retirement plan or of an amendment or modification of a pension or retirement plan.

(4) A pension administrator for a retirement plan sponsored by a public transit district
or a person designated by the administrator shall maintain retirement records in accordance
with Subsection 49-11-618(2).

(5) A public transit district may not make an expenditure of public funds, or contract

with a third party, to diminish, challenge, dispute, litigate against, or otherwise restrict or deny

a person's right under this section or under Title 34, Chapter 34, Utah Right to Work Law.

Section 2. Section 63G-2-103 is amended to read:

63G-2-103. Definitions.

As used in this chapter:

(1) "Audit" means:

(a) a systematic examination of financial, management, program, and related records

for the purpose of determining the fair presentation of financial statements, adequacy of
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internal controls, or compliance with laws and regulations; or

(b) a systematic examination of program procedures and operations for the purpose of
determining their effectiveness, economy, efficiency, and compliance with statutes and
regulations.

(2) "Chronological logs" mean the regular and customary summary records of law
enforcement agencies and other public safety agencies that show:

(a) the time and general nature of police, fire, and paramedic calls made to the agency;
and

(b) any arrests or jail bookings made by the agency.

(3) "Classification," "classify," and their derivative forms mean determining whether a
record series, record, or information within a record is public, private, controlled, protected, or
exempt from disclosure under Subsection 63G-2-201(3)(b).

(4) (a) "Computer program" means:

(1) a series of instructions or statements that permit the functioning of a computer
system in a manner designed to provide storage, retrieval, and manipulation of data from the
computer system; and

(i1) any associated documentation and source material that explain how to operate the
computer program.

(b) "Computer program" does not mean:

(1) the original data, including numbers, text, voice, graphics, and images;

(i1) analysis, compilation, and other manipulated forms of the original data produced by
use of the program; or

(ii1) the mathematical or statistical formulas, excluding the underlying mathematical
algorithms contained in the program, that would be used if the manipulated forms of the
original data were to be produced manually.

(5) (a) "Contractor" means:

(1) any person who contracts with a governmental entity to provide goods or services
directly to a governmental entity; or

(i1) any private, nonprofit organization that receives funds from a governmental entity.

(b) "Contractor" does not mean a private provider.

(6) "Controlled record" means a record containing data on individuals that is controlled
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as provided by Section 63G-2-304.

(7) "Designation," "designate," and their derivative forms mean indicating, based on a
governmental entity's familiarity with a record series or based on a governmental entity's
review of a reasonable sample of a record series, the primary classification that a majority of
records in a record series would be given if classified and the classification that other records
typically present in the record series would be given if classified.

(8) "Elected official" means each person elected to a state office, county office,
municipal office, school board or school district office, local district office, or special service
district office, but does not include judges.

(9) "Explosive" means a chemical compound, device, or mixture:

(a) commonly used or intended for the purpose of producing an explosion; and

(b) that contains oxidizing or combustive units or other ingredients in proportions,
quantities, or packing so that:

(1) an ignition by fire, friction, concussion, percussion, or detonator of any part of the
compound or mixture may cause a sudden generation of highly heated gases; and

(i1) the resultant gaseous pressures are capable of:

(A) producing destructive effects on contiguous objects; or

(B) causing death or serious bodily injury.

(10) "Government audit agency" means any governmental entity that conducts an audit.

(11) (a) "Governmental entity" means:

(1) executive department agencies of the state, the offices of the governor, lieutenant
governor, state auditor, attorney general, and state treasurer, the Board of Pardons and Parole,
the Board of Examiners, the National Guard, the Career Service Review Office, the State
Board of Education, the State Board of Regents, and the State Archives;

(i1) the Office of the Legislative Auditor General, Office of the Legislative Fiscal
Analyst, Office of Legislative Research and General Counsel, the Legislature, and legislative
committees, except any political party, group, caucus, or rules or sifting committee of the
Legislature;

(ii1) courts, the Judicial Council, the Office of the Court Administrator, and similar
administrative units in the judicial branch;

(iv) any state-funded institution of higher education or public education; or
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(v) any political subdivision of the state, but, if a political subdivision has adopted an
ordinance or a policy relating to information practices pursuant to Section 63G-2-701, this
chapter shall apply to the political subdivision to the extent specified in Section 63G-2-701 or
as specified in any other section of this chapter that specifically refers to political subdivisions.

(b) "Governmental entity" also means:

(1) every office, agency, board, bureau, committee, department, advisory board, or
commission of an entity listed in Subsection (11)(a) that is funded or established by the
government to carry out the public's business; and

(i1) as defined in Section 11-13-103, an interlocal entity or joint or cooperative
undertaking.

(c) "Governmental entity" does not include the Utah Educational Savings Plan created
in Section 53B-8a-103.

(12) "Gross compensation" means every form of remuneration payable for a given
period to an individual for services provided including salaries, commissions, vacation pay,
severance pay, bonuses, and any board, rent, housing, lodging, payments in kind, and any
similar benefit received from the individual's employer.

(13) "Individual" means a human being.

(14) (a) "Initial contact report" means an initial written or recorded report, however
titled, prepared by peace officers engaged in public patrol or response duties describing official
actions initially taken in response to either a public complaint about or the discovery of an
apparent violation of law, which report may describe:

(1) the date, time, location, and nature of the complaint, the incident, or offense;

(i) names of victims;

(i11) the nature or general scope of the agency's initial actions taken in response to the
incident;

(iv) the general nature of any injuries or estimate of damages sustained in the incident;

(v) the name, address, and other identifying information about any person arrested or
charged in connection with the incident; or

(vi) the identity of the public safety personnel, except undercover personnel, or
prosecuting attorney involved in responding to the initial incident.

(b) Initial contact reports do not include follow-up or investigative reports prepared
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after the initial contact report. However, if the information specified in Subsection (14)(a)
appears in follow-up or investigative reports, it may only be treated confidentially if it is
private, controlled, protected, or exempt from disclosure under Subsection 63G-2-201(3)(b).

(15) "Legislative body" means the Legislature.

(16) "Notice of compliance" means a statement confirming that a governmental entity
has complied with a records committee order.

(17) "Person" means:

(a) an individual;

(b) a nonprofit or profit corporation;

(c) a partnership;

(d) a sole proprietorship;

(e) other type of business organization; or

(f) any combination acting in concert with one another.

(18) "Private provider" means any person who contracts with a governmental entity to
provide services directly to the public.

(19) "Private record" means a record containing data on individuals that is private as
provided by Section 63G-2-302.

(20) "Protected record" means a record that is classified protected as provided by
Section 63G-2-305.

(21) "Public record" means a record that is not private, controlled, or protected and that
is not exempt from disclosure as provided in Subsection 63G-2-201(3)(b).

(22) "Public transit district" means the same as that term is defined in Section
17B-1-102.

[€22)] (23) (a) "Record" means a book, letter, document, paper, map, plan, photograph,

film, card, tape, recording, electronic data, or other documentary material regardless of physical
form or characteristics:

(1) that is prepared, owned, received, or retained by a governmental entity or political
subdivision; and

(i1) where all of the information in the original is reproducible by photocopy or other
mechanical or electronic means.

(b) "Record" does not mean:
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(i) a personal note or personal communication prepared or received by an employee or
officer of a governmental entity:

(A) in a capacity other than the employee's or officer's governmental capacity; or

(B) that is unrelated to the conduct of the public's business;

(i1) a temporary draft or similar material prepared for the originator's personal use or
prepared by the originator for the personal use of an individual for whom the originator is
working;

(i11) material that is legally owned by an individual in the individual's private capacity;

(iv) material to which access is limited by the laws of copyright or patent unless the
copyright or patent is owned by a governmental entity or political subdivision;

(v) proprietary software;

(vi) junk mail or a commercial publication received by a governmental entity or an
official or employee of a governmental entity;

(vil) a book that is cataloged, indexed, or inventoried and contained in the collections
of a library open to the public;

(viii) material that is cataloged, indexed, or inventoried and contained in the collections
of a library open to the public, regardless of physical form or characteristics of the material,

(ix) a daily calendar or other personal note prepared by the originator for the
originator's personal use or for the personal use of an individual for whom the originator is
working;

(x) a computer program that is developed or purchased by or for any governmental
entity for its own use;

(xi) anote or internal memorandum prepared as part of the deliberative process by:

(A) a member of the judiciary;

(B) an administrative law judge;

(C) a member of the Board of Pardons and Parole; or

(D) a member of any other body charged by law with performing a quasi-judicial
function;

(xii) a telephone number or similar code used to access a mobile communication
device that is used by an employee or officer of a governmental entity, provided that the

employee or officer of the governmental entity has designated at least one business telephone
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number that is a public record as provided in Section 63G-2-301;

(xiii) information provided by the Public Employees' Benefit and Insurance Program,
created in Section 49-20-103, to a county to enable the county to calculate the amount to be
paid to a health care provider under Subsection 17-50-319(2)(e)(ii);

(xiv) information that an owner of unimproved property provides to a local entity as
provided in Section 11-42-205; or

(xv) a video or audio recording of an interview, or a transcript of the video or audio
recording, that is conducted at a Children's Justice Center established under Section 67-5b-102.

[€23)] (24) "Record series" means a group of records that may be treated as a unit for
purposes of designation, description, management, or disposition.

[€24)] (25) "Records committee" means the State Records Committee created in
Section 63G-2-501.

[€25)] (26) "Records officer" means the individual appointed by the chief
administrative officer of each governmental entity, or the political subdivision to work with
state archives in the care, maintenance, scheduling, designation, classification, disposal, and
preservation of records.

[€26)] (27) "Schedule," "scheduling," and their derivative forms mean the process of
specifying the length of time each record series should be retained by a governmental entity for
administrative, legal, fiscal, or historical purposes and when each record series should be
transferred to the state archives or destroyed.

[€275] (28) "Sponsored research" means research, training, and other sponsored
activities as defined by the federal Executive Office of the President, Office of Management
and Budget:

(a) conducted:

(1) by an institution within the state system of higher education defined in Section
53B-1-102; and

(i1) through an office responsible for sponsored projects or programs; and

(b) funded or otherwise supported by an external:

(1) person that is not created or controlled by the institution within the state system of
higher education; or

(i1) federal, state, or local governmental entity.
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[€28)] (29) "State archives" means the Division of Archives and Records Service
created in Section 63A-12-101.

[€299] (30) "State archivist" means the director of the state archives.

[39)] (31) "Summary data" means statistical records and compilations that contain
data derived from private, controlled, or protected information but that do not disclose private,
controlled, or protected information.

Section 3. Section 63G-2-400.5 is amended to read:

63G-2-400.5. Definitions.

As used in this part:

(1) "Access denial" means a governmental entity's denial, under Subsection
63G-2-204(8) or Section 63G-2-205, in whole or in part, of a record request.

(2) "Appellate affirmation" means a decision of a chief administrative officer, local
appeals board, or records committee affirming an access denial.

(3) "Interested party" means a person, other than a requester, who is aggrieved by an
access denial or an appellate affirmation, whether or not the person participated in proceedings
leading to the access denial or appellate affirmation.

(4) "Local appeals board" means an appeals board established by a political subdivision
under Subsection 63G-2-701(5)(c).

(5) "Record request" means a request for a record under Section 63G-2-204.

(6) "Records committee appellant" means:

(a) a political subdivision, other than a public transit district, that seeks to appeal a

decision of a local appeals board to the records committee; or

(b) arequester or interested party who seeks to appeal to the records committee a
decision affirming an access denial.

(7) "Requester" means a person who submits a record request to a governmental entity.

Section 4. Section 63G-2-401 is amended to read:

63G-2-401. Appeal to chief administrative officer -- Notice of the decision of the
appeal.

(1) (a) A requester or interested party may appeal an access denial to the chief
administrative officer of the governmental entity by filing a notice of appeal with the chief

administrative officer within 30 days after:

-10 -
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(1) the governmental entity sends a notice of denial under Section 63G-2-205, if the
governmental entity denies a record request under Subsection 63G-2-205(1); or

(i1) the record request is considered denied under Subsection 63G-2-204(8), if that
subsection applies.

(b) If a governmental entity claims extraordinary circumstances and specifies the date
when the records will be available under Subsection 63G-2-204(3), and, if the requester
believes the extraordinary circumstances do not exist or that the date specified is unreasonable,
the requester may appeal the governmental entity's claim of extraordinary circumstances or date
for compliance to the chief administrative officer by filing a notice of appeal with the chief
administrative officer within 30 days after notification of a claim of extraordinary
circumstances by the governmental entity, despite the lack of a "determination" or its
equivalent under Subsection 63G-2-204(8).

(2) A notice of appeal shall contain:

(a) the name, mailing address, and daytime telephone number of the requester or
interested party; and

(b) the relief sought.

(3) The requester or interested party may file a short statement of facts, reasons, and
legal authority in support of the appeal.

(4) (a) If the appeal involves a record that is the subject of a business confidentiality
claim under Section 63G-2-309, the chief administrative officer shall:

(1) send notice of the appeal to the business confidentiality claimant within three
business days after receiving notice, except that if notice under this section must be given to
more than 35 persons, it shall be given as soon as reasonably possible; and

(i1) send notice of the business confidentiality claim and the schedule for the chief
administrative officer's determination to the requester or interested party within three business
days after receiving notice of the appeal.

(b) The business confidentiality claimant shall have seven business days after notice is
sent by the administrative officer to submit further support for the claim of business
confidentiality.

(5) (a) The chief administrative officer shall make a decision on the appeal within:

(1) five business days after the chief administrative officer's receipt of the notice of

-11 -
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appeal; or

(i1) 12 business days after the governmental entity sends the notice of appeal to a person
who submitted a claim of business confidentiality.

(b) (1) If the chief administrative officer fails to make a decision on an appeal of an
access denial within the time specified in Subsection (5)(a), the failure is the equivalent of a
decision affirming the access denial.

(i1) If the chief administrative officer fails to make a decision on an appeal under
Subsection (1)(b) within the time specified in Subsection (5)(a), the failure is the equivalent of
a decision affirming the claim of extraordinary circumstances or the reasonableness of the date
specified when the records will be available.

(c) The provisions of this section notwithstanding, the parties participating in the
proceeding may, by agreement, extend the time periods specified in this section.

(6) Except as provided in Section 63G-2-406, the chief administrative officer may,
upon consideration and weighing of the various interests and public policies pertinent to the
classification and disclosure or nondisclosure, order the disclosure of information properly
classified as private under Subsection 63G-2-302(2) or protected under Section 63G-2-305 if
the interests favoring access are greater than or equal to the interests favoring restriction of
access.

(7) (a) The governmental entity shall send written notice of the chief administrative
officer's decision to all participants.

(b) If the chief administrative officer's decision is to affirm the access denial in whole
or in part, the notice under Subsection (7)(a) shall include:

(1) a statement that the requester or interested party has the right to appeal the decision,
as provided in Section 63G-2-402, to:

(A) the records committee or district court; or

(B) the local appeals board, if the governmental entity is a political subdivision and the
governmental entity has established a local appeals board;

(i1) the time limits for filing an appeal; and

(ii1) the name and business address of:

(A) the executive secretary of the records committee; and

(B) the individual designated as the contact individual for the appeals board, if the

-12 -
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governmental entity is a political subdivision that has established an appeals board under
Subsection 63G-2-701(5)(c).

(8) A person aggrieved by a governmental entity's classification or designation
determination under this chapter, but who is not requesting access to the records, may appeal
that determination using the procedures provided in this section. If a nonrequester is the only
appellant, the procedures provided in this section shall apply, except that the decision on the
appeal shall be made within 30 days after receiving the notice of appeal.

(9) The duties of the chief administrative officer under this section may be delegated.

(10) A public transit district's denial, in whole or in part, of a record request is not

subject to an appeal to a chief administrative officer, as provided in this section, but may be

appealed directly to the records committee, as provided in this part.

Section 5. Section 63G-2-403 is amended to read:

63G-2-403. Appeals to the records committee.

(1) (a) A records committee appellant appeals to the records committee by filing a
notice of appeal with the executive secretary of the records committee no later than 30 days
after:

(1) the date of the access denial, for an appeal from a public transit district's access

denial; or

(i1) the date of issuance of the decision being appealed, for any other appeal.

(b) Notwithstanding Subsection (1)(a), a requester may file a notice of appeal with the
executive secretary of the records committee no later than 45 days after the day on which the
record request is made if:

(1) the circumstances described in Subsection 63G-2-401(1)(b) occur; and

(i1) the chief administrative officer fails to make a decision under Section 63G-2-401.

(2) The notice of appeal shall:

(a) contain the name, mailing address, and daytime telephone number of the records
committee appellant;

(b) be accompanied by a copy of the decision being appealed; and

(c) state the relief sought.

(3) The records committee appellant:

(a) shall, on the day on which the notice of appeal is filed with the records committee,
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serve a copy of the notice of appeal on:

(1) the governmental entity whose access denial is the subject of the appeal, if the
records committee appellant is a requester or interested party; or

(i1) the requester or interested party who is a party to the local appeals board
proceeding that resulted in the decision that the political subdivision is appealing to the records
committee, if the records committee appellant is a political subdivision; and

(b) may file a short statement of facts, reasons, and legal authority in support of the
appeal.

(4) (a) Except as provided in Subsections (4)(b) and (c), no later than seven business
days after receiving a notice of appeal, the executive secretary of the records committee shall:

(1) schedule a hearing for the records committee to discuss the appeal at the next
regularly scheduled committee meeting falling at least 16 days after the date the notice of
appeal is filed but no longer than 64 calendar days after the date the notice of appeal was filed
except that the records committee may schedule an expedited hearing upon application of the
records committee appellant and good cause shown,;

(i1) send a copy of the notice of hearing to the records committee appellant; and

(ii1) send a copy of the notice of appeal, supporting statement, and a notice of hearing
to:

(A) each member of the records committee;

(B) the records officer and the chief administrative officer of the governmental entity
whose access denial is the subject of the appeal, if the records committee appellant is a
requester or interested party;

(C) any person who made a business confidentiality claim under Section 63G-2-309 for
a record that is the subject of the appeal; and

(D) all persons who participated in the proceedings before the governmental entity's
chief administrative officer, if the appeal is of the chief administrative officer's decision
affirming an access denial.

(b) (1) The executive secretary of the records committee may decline to schedule a
hearing if the record series that is the subject of the appeal has been found by the committee in
a previous hearing involving the same governmental entity to be appropriately classified as

private, controlled, or protected.
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(i1) (A) If the executive secretary of the records committee declines to schedule a
hearing, the executive secretary of the records committee shall send a notice to the records
committee appellant indicating that the request for hearing has been denied and the reason for
the denial.

(B) The committee shall make rules to implement this section as provided by Title
63G, Chapter 3, Utah Administrative Rulemaking Act.

(c) The executive secretary of the records committee may schedule a hearing on an
appeal to the records committee at a regularly scheduled records committee meeting that is
later than the period described in Subsection (4)(a)(i) if that records committee meeting is the
first regularly scheduled records committee meeting at which there are fewer than 10 appeals
scheduled to be heard.

(d) The records committee shall give precedence to an appeal from a public transit

district's access denial and schedule a hearing as expeditiously as possible.

(5) (a) No later than five business days before the hearing, a governmental entity shall
submit to the executive secretary of the records committee a written statement of facts, reasons,
and legal authority in support of the governmental entity's position.

(b) The governmental entity shall send a copy of the written statement by first class
mail, postage prepaid, to the requester or interested party involved in the appeal. The executive
secretary shall forward a copy of the written statement to each member of the records
committee.

(6) (a) No later than 10 business days after the notice of appeal is sent by the executive
secretary, a person whose legal interests may be substantially affected by the proceeding may
file a request for intervention before the records committee.

(b) Any written statement of facts, reasons, and legal authority in support of the
intervener's position shall be filed with the request for intervention.

(c) The person seeking intervention shall provide copies of the statement described in
Subsection (6)(b) to all parties to the proceedings before the records committee.

(7) The records committee shall hold a hearing within the period of time described in
Subsection (4).

(8) At the hearing, the records committee shall allow the parties to testify, present

evidence, and comment on the issues. The records committee may allow other interested
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persons to comment on the issues.

(9) (a) (1) The records committee:

(A) may review the disputed records; and

(B) shall review the disputed records, if the committee is weighing the various interests
under Subsection (11).

(i1) A review of the disputed records under Subsection (9)(a)(i) shall be in camera.

(b) Members of the records committee may not disclose any information or record
reviewed by the committee in camera unless the disclosure is otherwise authorized by this
chapter.

(10) (a) Discovery is prohibited, but the records committee may issue subpoenas or
other orders to compel production of necessary evidence.

(b) When the subject of a records committee subpoena disobeys or fails to comply with
the subpoena, the records committee may file a motion for an order to compel obedience to the
subpoena with the district court.

(c¢) (1) The records committee's review shall be de novo, if the appeal is an appeal from
a decision of a chief administrative officer:

(A) issued under Section 63G-2-401; or

(B) issued by a chief administrative officer of a political subdivision that has not
established a local appeals board.

(i1) For an appeal from a decision of a local appeals board, the records committee shall
review and consider the decision of the local appeals board.

(111) For an appeal from a public transit district's access denial:

(A) the records committee's review shall be de novo; and

(B) the records committee may not uphold the access denial unless there is specific

statutory language, clearly applicable to the contested record, that requires nondisclosure of the

record.

(11) (a) No later than seven business days after the hearing, the records committee shall
issue a signed order:

(1) granting the relief sought, in whole or in part; or

(i1) upholding the governmental entity's access denial, in whole or in part.

(b) Except as provided in Section 63G-2-406, the records committee may, upon

- 16 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=63g-2-406&session=2017GS

493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523

01-24-17 12:37 PM S.B. 103

consideration and weighing of the various interests and public policies pertinent to the
classification and disclosure or nondisclosure, order the disclosure of information properly
classified as private, controlled, or protected if the public interest favoring access is greater
than or equal to the interest favoring restriction of access.

(¢) In making a determination under Subsection (11)(b), the records committee shall
consider and, where appropriate, limit the requester's or interested party's use and further
disclosure of the record in order to protect:

(1) privacy interests in the case of a private or controlled record;

(i1) business confidentiality interests in the case of a record protected under Subsection
63G-2-305(1), (2), (40)(a)(ii), or (40)(a)(vi); and

(ii1) privacy interests or the public interest in the case of other protected records.

(12) The order of the records committee shall include:

(a) a statement of reasons for the decision, including citations to this chapter, court rule
or order, another state statute, federal statute, or federal regulation that governs disclosure of
the record, if the citations do not disclose private, controlled, or protected information;

(b) a description of the record or portions of the record to which access was ordered or
denied, if the description does not disclose private, controlled, or protected information or
information exempt from disclosure under Subsection 63G-2-201(3)(b);

(c) a statement that any party to the proceeding before the records committee may
appeal the records committee's decision to district court; [and]

(d) a brief summary of the appeals process, the time limits for filing an appeal, and a
notice that in order to protect its rights on appeal, the party may wish to seek advice from an
attorneyl[]; and

(e) for an appeal of a public transit district's access denial, an award to the records

committee appellant of the records committee appellant's reasonable attorney fees and costs

incurred in pursuing the appeal, if the records committee order does not uphold the public

transit district's access denial.

(13) If the records committee fails to issue a decision within 73 calendar days of the
filing of the notice of appeal, that failure is the equivalent of an order denying the appeal. A
records committee appellant shall notify the records committee in writing if the records

committee appellant considers the appeal denied.
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(14) (a) A party to a proceeding before the records committee may seek judicial review
in district court of a records committee order by filing a petition for review of the records
committee order as provided in Section 63G-2-404.

(b) A records committee appellant may bring a judicial action in district court seeking

enforcement of an award of attorney fees and costs under Subsection (12)(e).

(15) (a) Unless a notice of intent to appeal is filed under Subsection (15)(b), each party
to the proceeding shall comply with the order of the records committee.

(b) If a party disagrees with the order of the records committee, that party may file a
notice of intent to appeal the order of the records committee.

(c) If the records committee orders the governmental entity to produce a record and no
appeal is filed, or if, as a result of the appeal, the governmental entity is required to produce a
record, the governmental entity shall:

(1) produce the record; and

(i1) file a notice of compliance with the records committee.

(d) (i) If the governmental entity that is ordered to produce a record fails to file a notice
of compliance or a notice of intent to appeal, the records committee may do either or both of
the following:

(A) impose a civil penalty of up to $500 for each day of continuing noncompliance; or

(B) send written notice of the governmental entity's noncompliance to:

(I) the governor for executive branch entities;

(ID the Legislative Management Committee for legislative branch entities; and

(IIT) the Judicial Council for judicial branch agencies entities.

(i1) In imposing a civil penalty, the records committee shall consider the gravity and
circumstances of the violation, including whether the failure to comply was due to neglect or
was willful or intentional.

Section 6. Section 63G-2-404 is amended to read:

63G-2-404. Judicial review.

(1) (a) A petition for judicial review of an order or decision, as allowed under this part
or in Subsection 63G-2-701(6)(a)(ii), shall be filed no later than 30 days after the date of the
order or decision.

(b) The records committee is a necessary party to a petition for judicial review of a

- 18 -



01-24-17 12:37 PM S.B. 103

555  records committee order.

556 (c) The executive secretary of the records committee shall be served with notice of a
557  petition for judicial review of a records committee order, in accordance with the Utah Rules of
558  Civil Procedure.

559 (2) A petition for judicial review is a complaint governed by the Utah Rules of Civil
560  Procedure and shall contain:

561 (a) the petitioner's name and mailing address;

562 (b) a copy of the records committee order from which the appeal is taken, if the

563  petitioner is seeking judicial review of an order of the records committee;
564 (c) the name and mailing address of the governmental entity that issued the initial

565  determination with a copy of that determination;

566 (d) arequest for relief specifying the type and extent of relief requested; and
567 (e) a statement of the reasons why the petitioner is entitled to relief.
568 (3) If the [appeal] petition is based on the denial of access to a protected record based

569  on aclaim of business confidentiality, the court shall allow the claimant of business

570  confidentiality to provide to the court the reasons for the claim of business confidentiality.

571 (4) All additional pleadings and proceedings in the district court are governed by the
572 Utah Rules of Civil Procedure.

573 (5) The district court may review the disputed records. The review shall be in camera.
574 (6) The court shall:

575 (a) [makeitsdeetston] (1) except as provided in Subsection (6)(a)(ii), decide the

576  petition de novo, but, for a petition seeking judicial review of a records committee order, allow
577  introduction of evidence presented to the records committee; and

578 (11) decide the petition on the record of the records committee, if the petition seeks

579  review of a records committee order that does not uphold a public transit district's access

580  denial;

581 (b) for a records committee order that does not uphold a public transit district's access

582  denial, affirm the records committee's decision unless the decision is clearly illegal or arbitrary;

583 [(b)] (c) determine all questions of fact and law without a jury; and
584 [te)] (d) decide the [tssue] petition at the earliest practical opportunity.
585 (7) (a) Except as provided in Section 63G-2-406, the court may, upon consideration
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and weighing of the various interests and public policies pertinent to the classification and
disclosure or nondisclosure, order the disclosure of information properly classified as private,
controlled, or protected if the interest favoring access is greater than or equal to the interest
favoring restriction of access.

(b) The court shall consider and, where appropriate, limit the requester's use and
further disclosure of the record in order to protect privacy interests in the case of private or
controlled records, business confidentiality interests in the case of records protected under
Subsections 63G-2-305(1) and (2), and privacy interests or the public interest in the case of
other protected records.

Section 7. Section 63G-2-701 is amended to read:

63G-2-701. Political subdivisions may adopt ordinances in compliance with
chapter -- Appeal process.

(1) Asused in this section:

(a) "Access denial" means the same as that term is defined in Section 63G-2-400.5.

(b) "Interested party" means the same as that term is defined in Section 63G-2-400.5.

(c) "Requester" means the same as that term is defined in Section 63G-2-400.5.

(2) (a) Each political subdivision, except a public transit district, may adopt an

ordinance or a policy applicable throughout its jurisdiction relating to information practices
including classification, designation, access, denials, segregation, appeals, management,

retention, and amendment of records.

(b) The ordinance or policy shall comply with the criteria set forth in this section.

thenrthat] A political subdivision is subject to this chapter|[:] if:

(1) the political subdivision does not adopt and maintain an ordinance or policy; or

(11) the political subdivision is a public transit district.

(d) Notwithstanding the adoption of an ordinance or policy, each political subdivision
is subject to Part 1, General Provisions, Part 3, Classification, and Sections 63A-12-105,
63A-12-107, 63G-2-201, 63G-2-202, 63G-2-205, 63G-2-206, 63G-2-601, and 63G-2-602.

(e) Every ordinance, policy, or amendment to the ordinance or policy shall be filed
with the state archives no later than 30 days after its effective date.

(f) The political subdivision shall also report to the state archives all retention
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schedules, and all designations and classifications applied to record series maintained by the
political subdivision.

(g) The report required by Subsection (2)(f) is notification to state archives of the
political subdivision's retention schedules, designations, and classifications. The report is not
subject to approval by state archives. If state archives determines that a different retention
schedule is needed for state purposes, state archives shall notify the political subdivision of the
state's retention schedule for the records and shall maintain the records if requested to do so
under Subsection 63A-12-105(2).

(3) Each ordinance or policy relating to information practices shall:

(a) provide standards for the classification and designation of the records of the
political subdivision as public, private, controlled, or protected in accordance with Part 3,
Classification;

(b) require the classification of the records of the political subdivision in accordance
with those standards;

(c) provide guidelines for establishment of fees in accordance with Section 63G-2-203;
and

(d) provide standards for the management and retention of the records of the political
subdivision comparable to Section 63A-12-103.

(4) (a) Each ordinance or policy shall establish access criteria, procedures, and
response times for requests to inspect, obtain, or amend records of the political subdivision,
and time limits for appeals consistent with this chapter.

(b) In establishing response times for access requests and time limits for appeals, the
political subdivision may establish reasonable time frames different than those set out in
Section 63G-2-204 and Part 4, Appeals, if it determines that the resources of the political
subdivision are insufficient to meet the requirements of those sections.

(5) (a) A political subdivision authorized under Subsection (2) to adopt an ordinance or

policy shall establish an appeals process for persons aggrieved by classification, designation, or
access decisions.

(b) A political subdivision's appeals process shall include a process for a requester or
interested party to appeal an access denial to a person designated by the political subdivision as

the chief administrative officer for purposes of an appeal under Section 63G-2-401.
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(c) (1) A political subdivision authorized under Subsection (2) to adopt an ordinance or

policy may establish an appeals board to decide an appeal of a decision of the chief
administrative officer affirming an access denial.

(i1) An appeals board established by a political subdivision shall be composed of three
members:

(A) one of whom shall be an employee of the political subdivision; and

(B) two of whom shall be members of the public, at least one of whom shall have
professional experience with requesting or managing records.

(ii1) If a political subdivision establishes an appeals board, any appeal of a decision of a
chief administrative officer shall be made to the appeals board.

(iv) If a political subdivision does not establish an appeals board, the political
subdivision's appeals process shall provide for an appeal of a chief administrative officer's
decision to the records committee, as provided in Section 63G-2-403.

(6) (a) A political subdivision or requester may appeal an appeals board decision:

(1) to the records committee, as provided in Section 63G-2-403; or

(i1) by filing a petition for judicial review with the district court.

(b) The contents of a petition for judicial review under Subsection (6)(a)(ii) and the
conduct of the proceeding shall be in accordance with Sections 63G-2-402 and 63G-2-404.

(c) A person who appeals an appeals board decision to the records committee does not
lose or waive the right to seek judicial review of the decision of the records committee.

(7) Any political subdivision that adopts an ordinance or policy under Subsection (1)

shall forward to state archives a copy and summary description of the ordinance or policy.
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